This Comment calls for an expansive definition of constructive discharge, proposing a subjective standard which examines the impact on the individual of the hidden discrimination that courts have often failed to recognize as a cause of constructive discharge. The doctrine of constructive discharge, which allows a victim of discrimination to receive damages in the form of back pay when she leaves an intolerably or intentionally discriminatory work environment, is one part of the vast body of law on the enforcement of Title VII of the Civil Rights Act of 1964.1 A later development, without specific congressional authorization, 2 the doctrine of constructive discharge has not evolved to the same degree as the law under Title VII generally and at present has only limited applicability to the majority of Title VII cases. Title VII provides that:
(a) . . . It shall be an unlawful employment practice for an employer-
(1)to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual's race, color, religion, sex, or national origin; or (2) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual's race, color, religion, sex, or national origin. 42 U.S.C. § 2000e-2 (1982) 2 The courts created the doctrine of constructive discharge by analogy to cases arising under the National Labor Relations Act, 29 U.S.C. § § 151-169 (1982 Currently, Title VII effectively remedies and deters the blatant discrimination once common in the American workplace. 4 Similarly, the doctrine of constructive discharge can provide redress for blatant discrimination.' However, Title VII can also be effective against both nonovert and unintentional discrimination through disparate treatment and disparate impact analyses.
Under the disparate treatment analysis, an employee can make out a prima facie case of employment discrimination by proving four objective factors:
(i) that he belongs to a racial minority; (ii) that he applied and was qualified for a job for which the employer was seeking applicants; (iii) that, despite his qualifications, he was rejected; and (iv) that, after his rejection, the position remained open and the employer continued to seek applicants from persons of complainant's qualifications. 6 Although intent is an element of disparate treatment 7 if this prima facie case is made out, the intent of the employer to discriminate is presumed. 8 Under the disparate impact analysis, a neutral employer policy may be found to be in violation of Title VII if statistics demonstrate charge cases, the doctrine had little importance in discrimination cases). This Comment suggests that, under the current standards, the applicability of the constructive discharge doctrine remains too limited.
other circuits); Rutherglen, Disparate Impact Under Title VII: An Objective Theory of Discrimination, 73 VA. L. REv. 1297, 1339-42 (1987) (discussing the application of disparate impact to subjective selection procedures). 10 See International Bhd. of Teamsters, 431 U.S. at 336 n.15. The specific intent requirement reflects the development of the constructive discharge doctrine by analogy to the National Labor Relations Act ("NLRA"). The constructive discharge standard articulated by the National Labor Relations Board included the requirement that "the burdens imposed upon the employee must cause, and be intended to cause, a change in his working conditions so difficult or unpleasant as to force him to resign." Crystal Princeton Ref. Co Cir. 1985 ) ("Our decisions require proof of the employer's specific intent to force an employee to leave."), cert. denied, 106 S. Ct. 1461 (1986); Johnson v. Bunny Bread Co., 646 F.2d 1250, 1256 (8th Cir. 1981) ("To constitute a constructive discharge, the employer's actions must have been taken with the intention of forcing the employee to quit."). For a discussion of the employer intent standard for constructive discharge cases and its evolution from NLRA cases, see Note, supra note 2, at 588-91; Comment, Constructive Discharge Under Title VII and the ADEA, 53 U. CHI. L. REV. 561, 566-68 (1986) . 12 The reasonable employee standard, originally articulated by the First Circuit in a first amendment case, Rosado v. Santiago, 562 F.2d 114 (1st Cir. 1977) , requires a finding "that the new working conditions would have been so difficult or unpleasant that a reasonable person in the employee's shoes would have felt compelled to resign." Id. at 119. The standard was applied to constructive discharge in the Title VII context and further refined by the Fifth Circuit in Bourque v. Powell Elec. Mfg. Co., 617 F.2d 61, 65-66 (5th Cir. 1980) (requiring aggravating factors to prove the existence of an intolerable work environment), and is followed by the Second, see Pena v. Brattleboro Retreat, 702 F. For a discussion of the development of the reasonable employee standard, see Note, supra note 2, at 598-604; Comment, supra note 11, at 563-66. This Comment con-by aggravating factors which accompany the discrimination," commonly harassment. 4 Thus, a victim of employment discrimination may be in the anomalous position of being able to establish a prima facie case of discrimination under either a disparate impact or disparate treatment standard but unable to establish constructive discharge under the current standards.1 5 As a result, an employee who quits her job in the face of discrimination that she finds intolerable is often found to have left voluntarily, thereby forfeiting any right to equitable relief in the form of back pay or otherwise. 6 trasts its proposed standard to the majority reasonable employee standard. 525 (1987) .
IS
" An employee who quits her job due to discrimination may recover damages in the form of back pay only if she proves constructive discharge. See, e.g., Muller v.
By focusing on employer intent or aggravating factors in constructive discharge cases, courts fail to recognize that discrimination can be subtle, even unintentional, yet have a devastating enough effect on an employee to force her to resign. 1 " The existence of hidden "institutional" discrimination is not a novel concept. It has been discussed by many legal commentators 8 In examining charges of constructive discharge, courts should abandon the employer intent or reasonable person test in favor of a subjective standard that can take into account the effect of nonovert, "institutional" racism on the individual employee. This effect may be demonstrated where the employee suffers from adverse physical or psychological symptoms as a result of the discrimination. 20 Thus, under this standard, a victim of a Title VII violation who is forced to leave a workplace intolerably contaminated by nonovert "institutional" discrimination may receive equitable relief in the form of back pay or other relief under the doctrine of constructive discharge.
This Comment discusses current employment discrimination law, utilizes sociological and psychological studies, and borrows from workmen's compensation law to create a new standard for constructive discharge. Part I illustrates the current anomalous situation whereby plaintiffs can prove a violation of Title VII but not constructive discharge and proposes a new standard to redress this situation. Part II develops a mode of proof to meet the proposed standard, describing institutional discrimination and how its potential negative physical and psychological impact can result in constructive discharge. Part III discusses causation and the nexus between the institutional discrimination and its negative impact on the employee necessary to prove constructive discharge under the proposed standard.
I. THE FAILURE OF CURRENT LAW TO REDRESS CONSTRUCTIVE

DISCHARGE FROM INSTITUTIONAL DISCRIMINATION
A plaintiff who is the victim of a Title VII violation may be compelled to leave her place of work by the negative effects of an atmosphere of discrimination, the existence of which courts currently do not recognize. The following interview with a black managerial employee provides one example of how institutional discrimination may result in zational constraints"); Barbarin, Community Competence: An Individual Systems Model of Institutional Racism, in INSTITUTIONAL RACISM AND COMMUNITY COMPE-TENCE 6, 8 (1981) (comparing overt racism, "observable behavior of a white individual or community," with institutional racism, "organizational or system processes, behaviors, policies, or procedures, which produce negative outcomes for nonwhites relative to those for whites"); cf. B. WILLIAMS, supra note 4, at 11 (describing "subtle, informal types of discrimination" as manifested in terms and conditions of employment, discharge, and promotion); J. WORK, RACE, ECONOMICS, AND CORPORATE AMERICA 26 (1984) (defining racism as "a set of institutionalized and negative social values, . whether expressed within or outside of institutions by individual whites or groups, . which serves to foreclose full and equal access to socioeconomic and political institutions"). 20 See infra notes 110-31 and accompanying text.
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After Ken Rhodes' supervisor ignored the due date for his annual performance review last year, the 24-year-old auditor for a major Manhattan bank began to worry. Past reviews indicated the Howard University graduate's exemplary performance, yet two white colleagues with the same seniority were promoted a month before. Surely his promotion would come soon, he thought. It didn't. According to his supervisor, all promotions would be deferred for four months due to a departmental reorganization.
"I knew that was a lie," says Rhodes [not his real name], his voice rising slightly as he recalled that meeting. "I knew all promotions were not being deferred." For a fasttracker like Rhodes, putting his career on hold was a bitter pill to swallow. But realizing the repercussions of crying racism, Rhodes chose not to fight back, eventually becoming depressed about his job and his career. "It seemed as if no matter how well I did my job it was all for nothing." 2 A plaintiff in Rhodes' situation may be able to make out a prima facie case of a Title VII violation based on disparate treatment. However, if depression resulting from this Title VII violation forces her to leave her job, she cannot make out a cause of action for constructive discharge. Under current law, a single Title VII violation such as discriminatory unequal pay, transfer, or failure to promote is generally insufficient to support a cause of action for constructive discharge absent proof of employer intent to discharge or aggravating factors creating an intolerable employment environment. 22 
A. Judicial Indifference to Mental Injury Caused by Unequal Pay, Failure to Promote, and Discriminatory Transfer
In the context of unequal pay, the court in Like unequal pay, "failure to promote, in and of itself is not sufficient to result in a constructive discharge." 2 5 And, as in other constructive discharge cases, when the underlying Title VII violation is discriminatory transfer, the employee must prove that her transfer would have resulted in intolerable working conditions. 2 "
This strict standard for constructive discharge began with Rosado v. Santiago, 27 a case involving constructive discharge based on a first amendment violation. In Rosado, a social worker alleged that he had been constructively discharged by means of a retaliatory transfer from the position of district director in one office to a nondirector position with equal pay in another after he criticized his immediate superior in a letter to the regional supervisor. 2 8 In holding that a constructive discharge had occurred, the trial court focused on the diminution of title, prestige, and duty, and termed Rosado's transfer a demotion. 2 9 The First Circuit affirmed the finding of retaliatory discharge but reversed the ruling on constructive discharge, noting that Rosado's new working conditions were not objectively intolerable. 3 " In remanding, the court set forth a strict standard for constructive discharge, stating that the "limited blow to one's pride or prestige does not provide reason enough 24 Id. at 65-66; see also Pittman v. Hattiesburg Mun. Separate School Dist., 644 F.2d 1071, 1077 (5th Cir. 1981) (inequality in pay did not "ipso facto" constitute constructive discharge for a black worker because of "cordial" employment conditions and the lack of aggravating factors); Heagney v. University of Wash., 642 F.2d 1157, 1166 (9th Cir. 1981) (employer's discrimination in terms of unequal pay alone would not be constructive discharge within the purview of Title VII), overruled on other grounds sub nom. 29 Rosado is important because it is typical. The court of appeals reversed the district court's finding of a demotion and its holding on constructive discharge, failing to realize that transfers which are not characterized by the employer as demotions can entail a significant loss of prestige, duty, or influence. Thus, courts diligently should attempt to identify and remedy these de facto demotions which offer employers a tactical means by which to rid themselves of certain employees by imposing intolerable changes in working conditions. 20 See Rosado, 562 F.2d at 117, 119.
[Vol. 136:941 to resign . . . ." This case was relied on by the court in Bourque for the development of its aggravating factors analysis. 3 2 By refusing to recognize a claim of constructive discharge in the absence of employer intent or the aggravating factor of harassment, a court may fail to recognize other very real aggravating factors justifying constructive discharge. The court in EEOC v. Federal Reserve Bank 33 summarily rejected "'embarrassment and an unfavorable working environment'" as a result of being passed over for promotion as a basis for constructive discharge, without any consideration that intolerable mental injury can result.
34
Judicial insensitivity to the potentially damaging psychological effects of employment discrimination is again apparent in Neale v. Dillon. 35 The underlying Title VII claim was failure to promote and transfer to a nonsupervisory job while the plaintiff was on maternity lenve_ 3 6 which the nlaintiff found intnlerqhlv damring to her nrestige.
While the court found no discrimination in violation of Title VII, it went further and suggested that the plaintiff's personal embarrassment would not have constituted constructive discharge had discrimination been found. Of course, not all plaintiffs claiming emotional harm will be able to prove its existence or its relation to discrimination. In Rosado, the court wisely considered the public policy issues which require that employees not be allowed to walk off their jobs whenever they are informed of a transfer that is not to their liking. Some transfers undoubtedly are necessary to the operation of business organizations. Indeed, it 31 Id. at 119-20. " See supra note 12. 3" Id. at 672. The court's discussion of constructive discharge is dictum. The claim of constructive discharge was mooted by the fact that the court held that the plaintiff did not establish an underlying Title VII violation. There is a modicum of wisdom in the Neale opinion. In reviewing the evidence of discriminatory transfer, the court noted that the plaintiff's new position was not generally perceived as lacking in prestige and that transfer from a supervisory position in one department to a nonsupervisory position in another was both commonplace and nonstigmatizing in the particular workplace. Id.
38 496 F. Supp. 666 (N.D. Cal. 1980) (holding that the plaintiff failed to make out a prima facie case of sex discrimination).
39 Id. at 676.
is the express province of the employer to make these decisions. 4 " However, plaintiffs with real injury causally related to employment discrimination should receive redress from the courts.
B. Toward Recognizing Constructive Discharge from Mental Injury
To provide redress for constructive discharge manifested as mental injury from discrimination, courts need not radically depart from current law governing constructive discharge. Courts simply need to adopt a more expansive view of what may constitute an aggravating factor. Just as harassment itself may be both the Title VII violation and the cause of constructive discharge, courts must recognize that a Title VII violation such as discriminatory unequal pay, transfer, or failure to promote may also create an intolerable working environment through its effect on the mental health of the plaintiff.
Courts have already begun to realize that they must recognize the effects of discrimination on the individual victim. In Schneider v. Jax Shack, Inc., 1 the Eighth Circuit, which ordinarily applies an employer intent standard, 42 focused instead on the impact of the constructive discharge on the employee. 43 Although the court was concerned with an economic impact, 44 the shift in focus from the subjective employer intent to the impact on the individual employee suggests that the Eighth Circuit is expanding its view of what may constitute constructive discharge.
With Goss v. Exxon Office Systems, 4 5 the Third Circuit also presented a broad view of what factors are relevant to constructive discharge. In Goss, a female sales representative claimed sex discrimination resulting in a discriminatory transfer. The court held that Goss 0 See Rosado, 562 F.2d at 119: Unless the transfer is, in effect, a discharge, the employee has no right simply to walk out; he must accept the orders of his superior, even if felt to be unjust, until relieved of them by judicial or administrative action. Were this not so, a public employee would be encouraged to set himself up as the judge of every grievance; and the public taxpayer would end up paying for periods of idleness while the grievance was being adjudicated. 4' 794 F.2d 383 (8th Cir. 1986).
See Johnson v. Bunny Bread Co., 646 F.2d 1250, 1256 (8th Cir. 1981). '3 The court found the impact to be great enough to constitute an actual discharge. Schneider, 794 F.2d at 384-85.
"" "Employers should not be able to avoid responsibility for discriminatory discharges by first demoting employees to part-time or fill-in status or by stringing out employees' tenures with nebulous commitments until the employees for their own economic well-being must 'quit.'" Id. at 385. 45 747 F.2d 885 (3d Cir. 1984).
[Vol. 136:941 had been constructively discharged, noting not only that the transfer was a move to an inferior work environment involving a substantial cut in pay, 4 6 but also that the reassignment had shattered the plaintiff's confidence, an asset essential to her performance as a saleswoman.
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Clark v. Marsh 48 sounds a particularly hopeful note. Clark is one of the few cases in which courts have found a constructive discharge when the plaintiff's primary allegation was discriminatory failure to promote. 4 9 Clark retired because she was not promoted to a position for which she was qualified and to which she was the logical successor. The court found that Clark's retirement amounted to constructive discharge because: 1) she had been the victim of a "continuous pattern of discriminatory treatment encompassing deprivation of opportunities for promotion, lateral transfer, and increased educational training"; 2) she reasonably expected numerous opportunities for advancement; and 3) she had "vigorously pursued" these opportunities to no avail. 50 Most importantly, the court observed that "the predictable humiliation and loss of prestige accompanying her failure to obtain this particular position constitute[d] the 'aggravating factors' required by Bourque."" 1 Clark represents a step forward for the law of constructive discharge for three reasons. First, the court emphasized the humiliation 48 Central to the issue of whether a transfer constitutes constructive discharge in many cases is whether the transfer is tantamount to a substantial demotion. While demotion is not by any means an essential element, courts are far more likely to find for the employee if the transfer is a demotion in disguise. associated with nonpromotion and explicitly identified it as an aggravating factor in constructive discharge. Although the court conceded that some embarrassment and loss of prestige are predictable in a failure to promote case, it nonetheless viewed these factors as highly significant. 2 In contrast, most courts have viewed embarrassment as part and parcel of nonpromotion and have not considered it an aggravating circumstance in the context of a constructive discharge. 53 Second, the court recognized the importance of Clark's "vigorous pursuit" of success. This vigorous pursuit of success resulted in constant frustration to Clark and contributed to what ultimately became intolerable working conditions. Such a finding should help employees who, after devoting substantial physical and psychological energies to their jobs, find that the denial of an expected promotion makes life in their workplace intolerable. Third, the Clark court employed a subjective analysis, giving weight to Clark's expectation of promotion. The fact that Clark justifiably believed that she would receive a promotion helped her to establish the intolerability of her present position. Generally, an employee's individual expectations are not considered in the constructive discharge context. 54 Thus, Clark represents a meaningful step forward for minority employees. The expansive view in Clark of what may constitute an aggravating factor should be adopted by all the circuit courts of appeals.
Despite an emphasis on the individual, rather than the objective "reasonable" employee, the expansion of the concept of aggravating "2 Clark had achieved worldwide recognition in her capacity as acting director of the Army Office of Employment Policy and Grievance Review. Clark, 665 F.2d at 1175. It is possible that the court took into account the far-reaching scope of her humiliation in characterizing it as an aggravating circumstance. This factor should not serve as a limitation for less influential Title VII plaintiffs. The geographical reaches of a former employee's embarrassment should not be determinative of whether her departure is recognized as a constructive discharge. 53 See, e.g., EEOC v. Federal Reserve Bank, 698 F.2d 633, 672 (4th Cir. 1983) (employee's allegation that "embarrassment and unfavorable working environment" resulted from being passed over in promotion is insufficient for constructive discharge claim [Vol. 136:941 factors to include the mental health impact of hidden discrimination does not condone a situation in which "a public employee would be encouraged to set himself up as the judge of every grievance, and the public taxpayer would end up paying for periods of idleness while the grievance was being adjudicated. ' 55 Instead, a plaintiff must demonstrate constructive discharge in a three-part test. First, the plaintiff must prove the discrimination resulting in the underlying Title VII violation. Second, the plaintiff must demonstrate the intolerable effects of that discrimination. Finally, she must establish a nexus between the discrimination and the symptoms which make her employment intolerable. Parts II and III of this Comment develop these three steps.
II. DEMONSTRATING THE EXISTENCE AND IMPACT OF INSTITUTIONAL DISCRIMINATION IN THE WORKPLACE
Although a Title VII claim may be made with circumstantial proof of discrimination through disparate treatment or disparate impact, 5 6 before a court will remedy a constructive discharge created by institutional discrimination, the plaintiff must convince the court that such discrimination exists. Professor Lawrence approaches the problem of demonstrating hidden discrimination in his article on unconscious racism with a review of the psychological literature on the causes of racism 5 " and anecdotes of racism in everyday life. 58 Professor Spiegelman instead provides a review of the sociological literature concerning the effects of isolation on minorities in organizations. 59 To prove constructive discharge by institutional discrimination, a plaintiff must prove both that the employment environment is discriminatory and that this discrimination has made the employment environment intolerable to the individual plaintiff.
A claim of constructive discharge must be based on an underlying violation of Title VII. The underlying violation may be either harassment 6 " or a discriminatory condition of employment such as unequal 11 Rosado, 562 F.2d at 119.
51 See supra notes 6-10 and accompanying text. 57 See Lawrence, supra note 18, at 331-39. Professor Lawrence proposes an equal protection approach to institutional discrimination designed to help courts recognize race-based behavior for the imposition of strict scrutiny. His test asks courts to look for the cultural meaning behind an allegedly racially discriminatory act. Id. at 324.
58 Id. at 339-44. 51 Spiegelman, supra note 18, at 371-78. Professor Spiegelman argues for a remedy in employment discrimination cases that will remove the institutional structures which cause discrimination in the first place. Thus, his test requires courts to recognize that employment discrimination can result in "victim group isolation" which mere reinstatement or damages in the form of back pay will not remedy. pay, discriminatory failure to promote, or discriminatory transfer. 6 ' In both types of Title VII cases, courts should recognize that the Title VII violation itself may be evidence of further, pervasive institutional discrimination that can give rise to aggravating factors supporting a claim of constructive discharge.
A. Demonstrating the Existence of Institutional Discrimination in the Work Environment
Proving the existence of institutional discrimination empirically is difficult. Anecdotal reports are helpful. 6 2 One can also point to studies pointing out differentials in wages" 3 or upward mobility, 64 but these studies are merely consistent with the existence of discrimination. They do not prove its existence.
Because multiple factors may explain differentially negative outcomes and because most people are ufiable or unwilling to acknowledge their own racial practices, the existence of institutional racism cannot be proved in the strictest sense but must be inferred on the basis of observed differences in the treatment or status of whites and nonwhites. 65 supra note 14 (discussing Vinson).
el See supra notes 23-51 and accompanying text. Thus, despite the lack of empirical proof, evidence sufficient to demonstrate institutional discrimination may be inferred from evidence of stereotyping, tracking, and career ceilings.
Finding institutional discrimination from such evidence does require an inquiry into an employer's subjective criteria for pay, promotion, or transfer. However, courts traditionally defer to employer judgment on subjective criteria and their application to individual employees in Title VII litigation. 6 Furthermore, some courts emphasize the importance of subjectivity in the promotion process and therefore maintain a "hands off" approach regarding employee evaluations. In Namenwirth v. Board of Regents of the University of Wisconsin System, 17 the plaintiff, a female zoology professor, alleged sex discrimination in her tenure denial. The Seventh Circuit, while acknowledging the possibility of discrimination, upheld the faculty committee's discretion in tenure evaluations. In finding for the defendant, the court held that the judicial system is constrained in determining the significance or validity of the committee's conclusion that one tenure applicant has academic potential and another does not. 68 But the court conceded that allowing the decisionmakers to act as the ultimate judges of qualification "would ordinarily defeat the purpose of the discrimination laws." 6 The Namenwirth court also acknowledged the importance of peer esteem in securing tenure. 70 Such an endorsement, however, potentially invites discrimination. As the dissent recognized, an inherent problem exists in the majority's analysis, "given that the dispositive factor in such decisions is the ability of the candidate to win the esteem of the very people whose sexual biases are in question. ' 7 1 While hesitating to second-guess tenure decisions, the dissent defended the notion that the majority abandoned-albeit reluctantly-that the university's evaluation of an employee's potential "is not different in kind from any other employer's judgment of potential. In contrast, courts view subjective employment criteria in the bluecollar context with suspicion. The landmark case in this area, Rowe v. General Motors 73 establishes some guidelines for blue-collar employ-ers. In Rowe, the plaintiff was a janitor at an automotive plant who alleged discriminatory denial of a promotion from an hourly to a salaried position. In finding for the plaintiff, the court held that General Motors' promotion criteria violated Title VII in five respects: 1) a foreman's recommendation was the most important and indispensible requirement in the process; 2) foremen received no written instructions concerning qualifications; 3) the standards that were controlling were vague and subjective; 4) hourly employees were not notified of promotion opportunities or requisite qualifications; and 5) no safeguards were implemented to deter discriminatory practices.
74
Courts should approach subjective criteria with the same suspicion in the white-collar context. As the Namenwirth dissent pointed out, the danger of discrimination allowed by subjective criteria is possible at any employment level. 75 This approach requires an examination of the effects of employment discrimination on the individual employee, not the "reasonable person." An obvious objection is the injection of subjectivity into the court's review of employment discrimination, an approach seemingly rejected by the Court's focus on objective factors in its analysis of disparate treatment and disparate impact.. 7 This objection is inapposite. Courts already review subjective matters in employment discrimination cases. Title VII appliei to white-collar employees whose employment conditions are necessarily based on subjective evaluation processes. 7 7 Indeed, even when applying the disparate impact analysis, a majority of circuits are willing to review subjective employment criteria.
7
" Subjective factors should be closely examined by courts to determine if there is a Title VII violation because "high-level subjectivity subjects the ultimate [employment] 69 (1984) (holding that Title VII is applicable to a law firm partnership decision). Because white-collar employees are frequently hired, fired, promoted, demoted, transferred, and assigned salary levels based on highly subjective criteria, the employer/employee relationship is subject to an especially high probability of bias contamination. As such, subjectivity is a particularly crucial concern in the white-collar environment. "Bias contamination," as used in this Comment, refers to the intentional or unintentional influence of prejudicial consideration that has an impact on the decision of an employer.
7" See Antonio v. Cove Packing Co., 810 F.2d 1477, 1480 n.1 (9th Cir. 1987).
[Vol. 136:941 rence of conscious or unconscious prejudice." 9 Furthermore, an examination of only objective factors may blind the court to the presence of the nonovert discrimination which exists in both white-and blue-collar workplaces. 80 In scrutinizing the subjective criteria used to determine employment conditions, courts should be particularly alert when presented with evidence of bias contamination demonstrating institutional discrimination.
Stereotyping
Unconscious discrimination may take the form of stereotypes about the employee's race. This "colorism,"' as the phenomenon is termed by one commentator, may influence personnel decisions as much as objective criteria. In a nonracist society, race would function like eye color. 8 2 However, in our culture, this is not the case:
Eye color is an irrelevant category; nobody cares what color people's eyes are; it is not an important cultural fact; nothing turns on what eye color you have. It is important to see that race is not like that at all. And this truth affects what will and will not count as cases of racism. In our culture, to be nonwhite-and especially to be black-is to be treated and seen to be a member of a group that is different from and inferior to the group of standard, fully developed persons, Robinson v. Union Carbide Corp., 538 F.2d 652, 662 (5th Cir. 1976) (bluecollar context), cert. denied, 434 U.S. 822 (1977); see also Antonio, 810 F.2d at 1481 (applying disparate impact analysis to subjective employment criteria in blue-colloar context because "subjective practices are particularly susceptible to discriminatory abuse and should be closely scrutinized"); Wade v. Mississippi Coop. Extension Serv., 528 F.2d 508, 514, 518 (5th Cir. 1976) (in white-collar context, upholding trial court's finding that subjective questions on evaluation form were vulnerable to conscious or unconscious discrimination by evaluating supervisors); Rowe, 457 F.2d at 359 (holding that promotion or transfer procedures that depend on subjective evaluation are a ready mechanism for discrimination in blue-collar context).
80 Although promotions in "upper-level" employment are generally based primarily upon subjective, discretionary, and intangible qualities, such as judgment, leadership, initiative, and sensitivity, and "lower-level" promotions are generally based on objective, skills-related, objective criteria, see Note, Title VII and Employment Discrimination in "Upper Level" jobs, 73 COLUM. L. REV. 1614, 1614 (1973) , subjectivity as a result of institutional discrimination is present at the blue-collar level as well. See, e.g., Antonio, 810 F.2d 1477 (examining discrimination through subjective employment criteria in a cannery); B. WILLIAMS, supra note 4 (an empirical study of the institutional discrimination present in one suburban factory).
"' "Colorism" is an attitude or predisposition to act in a certain manner based on a person's skin color, the actor treating her own race favorably and other races unfavorably. See Jones, supra note 62, at 88.
82 Wasserstrom, supra note 18, at 604. the adult white males." 3 Despite efforts to eliminate employment discrimination, supervisors continue to embrace a double standard when evaluating minorities 4 and women. 8 5 Where such a double standard exists, the "standard" employee-the adult white male-benefits. For example, an employer may promote or reward a standard employee because she genuinely believes that the employee is "more articulate, .... more collegial," ' or "more charismatic" than another. 8 " As a result, employees who overcome these latent negative presumptions at the hiring phase must still contend with them when they are being considered for promotions or merit raises later in their employment.
Employers typically reject any allegation that they harbor unconscious prejudice toward an employee. They may assert in their defense that they really don't think of their employee as black (or Jewish or Hispanic, etc.). 8 8 These kinds of statements, although meant as compliments, are nevertheless injurious in that they suggest that: 1) the employer unconsciously associates negative attributes with the employee's group, although she has exempted the particular employee from these attributes; and 2) the employer has a predisposition not to hire, promote, or otherwise reward a member of the employee's group, but that she has overcome this predisposition in the case of the particular employee. The mere fact that such a predisposition exists, however unconsciously, diminishes the likelihood of equal employment opportunity for minorities and women. 8 9 83 Id. at 586. This statement applies to sex and ethnicity as well as race. 84 One white consultant observed that "'the same qualities that are rewarded in white managers become the reason the black manager is disliked and penalized.'" Jones, supra note 62, at 88. Aggressiveness, generally perceived as a valuable trait in the corporate world, is often characterized as arrogance in black workers. Conversely, employees who are not aggressive are perceived as lacking assertiveness. See id. 85 See, e.g., Hopkins v. Price Waterhouse, 825 F.2d 458 (D.C. Cir. 1987). The Hopkins court recognized that the plaintiff suffered from the application of a double standard. Her assertive behavior was characterized as unfeminine, macho, and lacking in charm. Id. at 465-68 (approving the district court's findings).
86 It is interesting to note the definition and underlying connotation of the word "collegial." Webster's Dictionary defines "collegial" as "marked by power or authority vested equally in each of a number of colleagues." WEBSTER'S NEW COLLEGIATE Dic-TIONARY 218 (1981). The mere fact that an employer selects a word that conveys a greater feeling of equality between himself and his "colleague" suggests an unconscious predisposition to view the employee as an equal, an inclination which may not exist in his evaluation of competent candidates with cultural differences. 87 See Lawrence, supra note 18, at 343. 88 See id. at 318, 341-42 (discussing these types of statements in a broader context).
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Overt racists tend to harbor certain types of stereotyped ideas about the "outgroup," i.e., perceiving blacks as lazy, dishonest, stupid, and oversexed, and Jews as 
Tracking
Unconscious prejudice may also take the form of stereotypes about the position. 9° In the subconscious contemplation of personnel matters, these hidden biases play a part in what are often termed "gut reactions" or "instincts" about an individual's compatibility with a particular position. If the employer unconsciously sees the position as "white," this perception may contribute to her assessment of who is an appropriate candidate for the job. 91 Similarly, when an employer sees a position as "male," the perception may spawn discrimination against women. 92 Alternatively, minorities and women are often ushered into designated positions. For example, some employers place blacks in a "black track" of quasi-respectable but minimally influential roles. Blacks are channelled into "the relations"-community relations, industrial relations, and personnel relations 9 -but these "special jobs" are outside of the mainstream; they have little or no impact on company profits and offer very little prospect of promotion to top management. 94 The situation is similar for women: "In the worlds of finance, manufacturing, and the federal government the sharp separation of women into less-well-paying clerical jobs and men into higher-paying white-collar jobs has been well documented . .. .95 pushy, conniving, and obsessed with money. See id. at 333; see also Jones, supra note 62, at 88 (A 1982 survey of the class of 1957 from Harvard, Yale, and Princeton showed that only 55%, 47%, and 36%, respectively, of the respondents believed that blacks are as intelligent as whites.). These stereotypes exist in and unknowingly emerge from the "nonracist" in the form of subtle, often imperceptible biases. 90 See J. FEAGIN & C. FEAGIN, supra note 4, at 63-64 (noting tracking in both the white-and blue-collar context). 91 See Note, supra note 80, at 1629 (explaining that employers in traditionally white-male professions may unknowingly gauge females and minorities against a stereotyped image of the profession and reach the conclusion that "they lack the intangible qualities indicative of professional aptitude and competence"). THE MAINSTREAM 19 (1982) . The law does not require merely that there be equal opportunity for all employees to advance, but also that they not be segregated in a manner that keeps members of certain groups from positions along any promotion "track." See Note, supra note 80, at 1620.
Employment Ceilings
For minority and women employees, biased subjectivity in promotion evaluations may also result in a low employment "ceiling." 9 6 Like the evaluations that often impose it, the ceiling is in many cases a manifestation of bias contamination. Generally, severe restriction on advancement in an organization alone does not constitute constructive discharge because courts primarily consider working conditions and the presence of workplace harassment as the primary factors in the proof of constructive discharge.
9 7 These factors, however, do not exclusively account for the adverse impact on the employee-the emotional and physical distress created by the halted advancement. 9 8 Studies have shown that even the most confident and indispensable minority employees have reason to question the likelihood of ever reaching upper-level positions in their organizations. 9 9 Thus, aspiring minorities can be victimized by a rising roadblock. Even the sincere efforts and support of high-level staffers may fail to thwart minority ceilings. This situation may occur when an ascending executive "takes along" middle managers as she climbs the corporate ladder. Although the upper-level supervisor may be committed to the nondiscriminatory promotion of minorities and women, if the middle manager envisions them in only lower positions or designated minority jobs, they will suffer the ceiling effect despite the organization's well-intended progressive policy. 100 
Judicial Recognition of the Existence of Bias Contamination
One court has taken a step in the right direction towards recognizing hidden discrimination in subjective criteria. In Hopkins v. Price Waterhouse,' the court found a violation of Title VII in the rejection of a female partnership candidate. In finding the defendant guilty of sex discrimination, the district court emphasized that the defendant took no action to make its partners aware of possible stereotypes that " A "ceiling" reflects the point at which an employee feels that there is a limited opportunity for advancement. Despite finding the existence of sex discrimination, the district court held that the employee did not establish the aggravating factors necessary to prove constructive discharge.' 0 3 On appeal, the circuit court reversed this holding, finding that the "decision to deny Hopkins partnership status . . .coupled with [her department's] failure to renominate her, would have been viewed by any reasonable senior manager in her position as a career-ending action"" 4 and thus resulted in constructive discharge.
The dissent, while agreeing with the majority's treatment of relief,' 0 5 disagreed with the finding of a Title VII violation based on stereotyping, claiming that the record "provided no causal connection between Hopkins' fate and such stereotyping.' 0 6 The dissent felt that, "though some forms of sexual stereotyping can be discriminatory, the instances here . . . were at most 'generalized discrimination within the employment unit' rather than discrimination 'in the particular employment decision for which retroactive relief was sought.' "107 Contrary to what the dissent averred, the causal relationship in Hopkins between the generalized discrimination and the action for which relief was sought was established by the plaintiff's expert on sexual stereotyping.' 0 8 Similarly, expert testimony can establish the nexus between hidden discrimination and mental injury resulting in constructive discharge.' 0 9
B. Demonstrating the Impact of Institutional Discrimination on the Individual Employee
The above examples of bias contamination may demonstrate to a court that institutional discrimination exists, but a plaintiff who quits her job because of such discrimination must prove that her constructive discharge was truly an involuntary result of an unbearable environment.
The Intolerable Effects of Institutional Discrimination
Professor Spiegelman has noted the negative effects of institutional discrimination in his concept of "victim group isolation," the "disadvantages which befall an individual member of an identifiably different minority in an organization. ' "" 0 The experience of being in an "outgroup" increases ordinary employment pressures."' One effect may be an intolerable increase in stress. Stress can be defined as "any circumstance, situation or event that causes or accelerates the development of human emotional or physical disability or disease."
' 2 Although seldom recognized as such in the Title VII context, stress can act as both a result of an intolerable working condition and as the proximate cause of the constructive discharge. The negative effects of stress in the workplace on the mental health of the worker are well documented. sult of an illegal activity, such as employment discrimination, courts should recognize their ability to remedy the injury under Title VII.
For minority workers in the white-collar workplace, the adverse effects of the work environment are magnified. Because of their small numbers and consequent high visibility, minority workers are constantly aware that they are being closely monitored."' 8 A study of black MBAs revealed the following: ninety percent viewed the organizational climate as worse for them than for their peers; forty-one percent further described that climate as "patronizing"; eighty-four percent felt that their workplace was "psychologically unhealthy."" 9 Only fifteen percent, however, characterized their offices as "supportive." 2° These statistics support the notion that the stressful environment resulting from unequal pay, unlawful transfer, and failure to promote can render the workplace intolerable.
Cultural differences often result in a shortage of "stress repellents" for minorities. Studies have found a significant positive correlation between an employee's close relationship with her supervisor and reduced job pressure.
1 21 Similar benefit flows from close relationships with colleagues. 1 22 Often, black or female employees are placed in designated minority positions or other high-profile/low-influence slots, resulting in a conflict between formal and actual power. 1 2 This role ambiguity can manifest itself in the form of greater futility, increased job-related tension, and lower self-confidence.
24
Blacks are prone to certain stress-related ailments in addition to those that plague workers in general. Of the thirty-five million people suffering from hypertension or high blood pressure, blacks are at twice the risk of whites.
1 25 Thus, repressed anger and anxiety may have more damaging psychological effects on black workers, possibly resulting in constructive discharge. Nevertheless, courts have not yet recognized the possibility that seemingly voluntary resignations by minority and women employees actually may be constructive discharges in which the employees were forced to quit in order to maintain or recover their good health.
The Intolerable Effects of Unequal Pay, Failure to Promote, and Discriminating Transfer
Not only does institutional discrimination itself create intolerable conditions for employees, but the resulting unequal pay, failure to promote, or unjustified transfer may also be devastating. For example, with many employees, failure to promote can be more than a mere setback or slight disappointment. An employee who has reached a ceiling-the point beyond which she will not be promoted-may suffer frustration and anger when her optimum work yields no further rewards.' 2 6 Similarly, a transfer that is in reality a demotion can have an adverse impact on an employee's estimation of her own competence. 12 
7
Failure then becomes a self-fulfilling prophecy. The situation created by forcing a deserving employee to remain in her current position can create not just a workplace that the employee would rather abandon, but also an environment that she is compelled to leave.
Like proving the existence of institutional discrimination itself, the link between discrimination and stress is difficult to prove empirically. All individuals are faced with many stresses, of which discrimination may be just one. However, the fact that discrimination causes stress with both mental and physical repercussions is beyond question.' 2 8
Indeed, a recent article, written jointly by a professor of psychiatry at Yale Medical School and the Dean of DePaul University College of Law, calls for more research "studying how racial discrimination brings about psychological injury. ' The authors trace the legal development of claims based on mental suffering and note the dearth of medical research "to elucidate the effects of short-term contact with dis-criminatory behavior:"' 30 Blacks have clearly benefited from the judicial activism that has resulted in the punishment of racism and the deterrence of racist conduct. They have also profited from the willingness of couris to recognize that racist conduct can produce severe emotional distress. But greater psychiatric input would result in a better assessment of emotional distress so that plaintiffs can produce their evidence of psychological damage in a more professional framework.'
As Part III discusses, this psychiatric input may be used to prove a case of constructive discharge.
III. JUDICIAL RECOGNITION OF CONSTRUCTIVE DISCHARGE RESULTING FROM INSTITUTIONAL DISCRIMINATION:
PRECEDENTS IN WORKMEN'S COMPENSATION LAW
This Comment's argument in favor of expanding the doctrine of constructive discharge to recognize mental stress induced by discrimination in the workplace as an aggravating factor is not a radical departure from current law. In the area of workmen's compensation, courts have already allowed redress in causes of action based on emotional harm from an emotional stimulus. 3 2 Case law in the workmen's compensation area provides helpful guidance in identifying circumstances that should give rise to claims of constructive discharge. This analogy does not address the psychological pressures that resultfrom constructive discharge; 3 ' rather, it examines psychological pressures as the cause of constructive discharge. The analysis concludes that an employee should be able to establish that an act of discrimination-for instance, an unlawful transfer-resulted in a psychological injury, rendering her incapable of further tolerating the ... This Comment's proposal for a new standard for constructive discharge also finds some support in the well-established recognition of a tort action for intentional infliction of emotional distress because this tort action also provides a remedy for psychological injury from psychological stimulus and faces similar causation problems. Of course, this tort requires intent, an element which this Comment's proposal seeks to avoid. For a discussion of intentional infliction of emotional distress, see Prosser, Inten- work environment. It should be irrelevant whether the unlawful transfer was the direct cause of the discharge. All that should matter is that the employer's discriminatory act in some way forced the plaintiff to leave the workplace.
The comparison between workmen's compensation awards and findings of constructive discharge reveals that a common problem presents itself to plaintiffs in both types of cases: courts are far more reluctant to grant relief for mental injuries caused by mental stimuli than for physical injuries."" Early cases granting relief for mental injury were limited to injury caused by the occurrence of a sudden, traumatic event.
3 5 More recently, courts have recognized mental injuries caused by nonsudden emotional stimuli to be "injuries" under various workmen's compensation statutes.' 36 The same standard used by the courts in finding mental injuries in workmen's compensation claims can be applied to psychological symptoms resulting from the intolerable working conditions produced by discrimination.
In workmen's compensation cases, state courts have adopted two standards for proving that a mental injury was caused by nontraumatic elements in the workplace environment: the unusual-stress test and the objective causal-connection test. ' 40 requires a workmen's compensation claimant to prove claims, would require the claimant to establish that stress and tension in the workplace be increased by the employer's discriminatory action to such a level as to render the workplace intolerable. This standard, like the existing reasonable person standard for constructive discharge, would not aid in demonstrating constructive discharge from hidden discrimination. It is likely that discriminatory failure to promote, unequal pay, or transfer will be difficult to characterize as extraordinary conditions in the workplace, in many cases leaving those types of discrimination outside the reach of an extraordinary stress standard for constructive discharge. 14 2 The causal-connection test is more applicable as a constructive discharge standard for the purposes of this Comment. In a Title VII case, the plaintiff would have to prove that she was constructively discharged after incurring psychological injury caused by intolerable working conditions grounded in discrimination. If such a claim could be established, the plaintiff would be entitled to recover back pay from the date of the constructive discharge. With the two-part causal-connection test, a victim of hidden discrimination can make out a cause of action for constructive discharge. First, the plaintiff must demonstrate that the stressful conditions exist. 4 This condition can be met by demonstrating the existence and the effects of institutional discrimination as discussed above in Part II A and B. Second, the plaintiff must prove that the discrimination was a "major contributing cause" of the mental disorder. 44 The establishment of this condition is demonstrated in the following cases in which psychiatric testimony established the causal connection between the mental injury and the workplace-related mental stimuli, including transfer, demotion, and reduction in pay.
In McGarrah v. State Accident Insurance Fund, 45 a deputy sheriff believed that his captain had a vendetta against him that was demonstrated by transfer to a less desirable position and failure to promote. Consequently, the deputy became hostile and acutely depressed and did not return to work. In reversing the Workers' Compensation Board's denial of compensation, the court of appeals noted that psychiatric testimony demonstrated that the plaintiff's mental injury was the result of a perceived vendetta and other workplace pressures and that 142 For a discussion of the burden of demonstrating that long-term emotional stress produces damaging effects, compensation for temporary psychiatric disability was erroneously denied an employee who suffered depression and anxiety after a demotion caused him to lose self-confidence and become unsure of his authority and of others' expectations . 49 The plaintiff met his burden of proof of establishing the relationship between his disability and his employment environment by the testimony of a psychiatrist, even though the psychiatrist did not state that employment conditions were the sole cause of the plaintiff's problems.' In Kelly's Case,' 5 ' the Supreme Court of Massachusetts affirmed a finding of compensable injury arising out of and in the course of employment when an employee suffered an emotional breakdown upon being informed that she was being laid off from one department and transferred to another.' 52 The nexus between the mental injury and the employment conditions was again established by psychiatric testimony.' 53 Like the above workmen's compensation plaintiffs, a plaintiff in Title VII case can put psychiatric testimony to the same use to demonstrate that mental injury is an aggravating factor resulting from employment discrimination. In utilizing psychiatric testimony, this Comment's proposal to broaden the standard for constructive discharge does not introduce too much subjectivity. The court need not rely on the subjective opinion of the plaintiff,' 5 but can rely on expert psychiatric evidence of an intolerable working condition and its manifestation as mental injury.
CONCLUSION
The definition of constructive discharge under Title VII must be broadened to encompass the negative effects of institutional discrimination and discriminatory conditions of employment such as unequal pay, failure to promote, and discriminatory transfer. The discriminatory act is, more often than not, shrouded in an unconscious prejudice that adversely influences the subjective evaluation criteria upon which salary, transfer, and promotion decisions are often based. Thus, courts need to apply a subjective approach in the analysis of whether a Title VII plaintiff has established intolerable working conditions.
The negative physical and psychological effects of inequities in salaries, promotions, and transfers greatly affect all employees. When these negative effects are the result of illegal discrimination, however, Title VII should provide a remedy. These effects, already recognized as significant by progressive courts in workmen's compensation claims, are clear manifestations of how an employer's act can serve as an indirect cause of a constructive discharge.
The recognition of the impact institutional discrimination can have on minority and women employees reveals that many "voluntary resignations" can be, in fact, discharges-the reasonable reactions of these employees to intolerable working environments. Having recognized that minorities and women still face pervasive, hidden, institutional discrimination in the white male-dominated workplace, the courts should now strive to achieve a broader recognition of what constitutes intolerable working conditions and a more expansive definition of the constructive discharge doctrine.
case of constructive discharge under Title VII because an actual Title VII violation must underlie the constructive discharge claim.
